UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
KENNETH LEMJ NE, :
Petitioner,

v. . Civ. No. 3:94cv1429 (AHN)
LARRY NMEACHUM

Respondent .

RULI NG ON PETI TION FOR WRIT OF HABEAS CORPUS
PURSUANT TO 28 U.S.C. 8§ 2254

Petitioner Kenneth Lenpi ne, a Connecticut State prisoner,
seeks a wit of habeas corpus pursuant to 28 U . S.C. § 2254 in
whi ch he chall enges his conviction for, anong ot her offenses,
sexual assault in the third degree pursuant to Connecti cut
General Statutes § 53a-72a(a)(1l)(B). Lenmpine was sentenced to
an aggregate termof 14 years in prison. He now clains that
t he evidence was insufficient to allow the jury to concl ude
beyond a reasonabl e doubt that he threatened the victimwth
the use of force to conpel sexual contact. As set forth
bel ow, Lempine’s petition [Dkt. #2] is denied.

. PROCEDURAL HI STORY

In June 1992, a jury found Lenpine guilty of third-degree
sexual assault pursuant to Conn. CGen. Stat. § 53a-
72a(a)(1)(B), risk of injury to a child, and assault on a
peace officer. He was acquitted of five other charges. The

state court judge sentenced himto a total of fourteen years



in prison.

On direct appeal, Lenoine chall enged the sufficiency of
evidence for his conviction, but the Appellate Court of
Connecticut affirnmed the trial court’s denial of relief.

State v. Lenoine, 641 A 2d 131, 134-35 (Conn. App. Ct. 1994)

(“Lempine 1”7). The Connecticut Supreme Court rejected

Lemoine’s | eave to appeal that claim State v. Lenoine, 644

A. 2d 918 (Conn. 1994) (“Lenpine 11”), but reversed and

remanded the case to the Appellate Court with instructions to
resolve a remaining issue not pertinent to this petition,

State v. Lenpbine, 659 A 2d 1194 (Conn. 1995) (“Lenpine 111").

On remand, the Appellate Court affirmed Lenoine’s conviction.

State v. Lenpbine, 666 A 2d 825 (Conn. App. Ct. 1995) ("Lenpine

LVv).

Lemoine filed habeas petitions in State court as well as
with this court. His federal petition, however, was stayed
pendi ng the outcone of the State court proceedings. In

Novenmber 2002, Lenvine’'s state petition was denied, Lenpine v.

Comm of Correction, 808 A 2d 1194 (Conn. App. Ct. 2002)

(“Lemoine V'), cert. denied, 815 A . 2d 133 (Conn. 2003), and

t hese proceedi ngs were reopened.

1. DILSCUSSI ON




In his instant habeas petition, Lenpine contends that the
evi dence was insufficient to warrant his conviction. He
argues that the jury could not have found himguilty on the
Second Count, sexual assault by the threat of use of force,
because the jury did not find sufficient evidence to convi ct
hi mon the First Count, sexual assault by the actual use of
force. Although Lenpi ne di sagrees with nmuch of the testinony
and evidence offered by the State at trial, he maintains that
even assum ng the veracity of the State’ s evidence, there was
still insufficient proof that he threatened to inflict harm on
the victim

A. Exhausti on of Renedi es

As a threshold matter, a petitioner seeking federal
habeas review of a state court conviction under 28 U S.C. 8§
2254(b) (1) nust exhaust all avail able state court renedies
before filing a federal petition. |In other words, a
petitioner nust present his federal constitutional claimto
t he highest state court before a federal court nay properly

consi der the petition. See Grey v. Hoke, 933 F.2d 117, 119

(2d Cir.1991). The state court nust have been fairly apprised
that the petitioner was raising a federal constitutional
claim and of the factual and | egal prem ses underlying the

claim 1d.



The court finds that Lenpine has satisfied this
requirenment. The record discloses that Lenpi ne adequately
rai sed the sufficiency claimon direct appeal. (Tr. |, AppxX.
A, Petitioner’s Brief at 8-13.) The Connecticut Appellate
Court subsequently considered and rejected that claim Lennine
I, 641 A 2d at 134-35, and the Connecticut Suprenme Court

denied his petition to appeal, Lemnine 11, 644 A 2d 918.

Al t hough Lenoine did not explicitly cite or discuss federal
constitutional law in those proceedings, sufficiency-of-
evidence clains inplicate due process pursuant to the

Fourt eent h Amendnent . See Jackson v. Virginia, 443 U.S. 307,

317 (1979). Thus, this court finds that Lemoine “fairly
present ed” and exhausted his federal constitutional claimin
the state proceedings.

B. Suf ficiency of the Evidence

1. Standard
Under 28 U.S.C. 8§ 2254, a defendant convicted in state
court is entitled to habeas corpus relief if it is determ ned
t hat, based on the record evidence adduced at trial, no
rational trier of fact could have found proof of guilt beyond
a reasonabl e doubt. Jackson, 433 U S. at 324. \When
determ ni ng whether a state conviction is supported by

sufficient evidence — that is, evidence that a reasonable m nd



woul d accept as adequate to support a conclusion — a federa
court nmust ook to the applicable state | aw and draw all

inferences in favor of the prosecution. See Fama v. Comm of

Correctional Serv., 235 F.3d 804, 811 (2d. Cir. 2000) (citing

cases). |In this case, the state law at issue is Conn. Gen.
Stat. 8§ 53a-72a(a)(1)(B), which states that third-degree
sexual assault occurs when a person conpels another to submt
to sexual contact by the threat of use of force and causes the

victimto have reason to fear physical injury.

2. Rel evant Facts

The trial record shows that on June 20, 1991, Lenpine,
the victim the victims nother, a famly friend nanmed Barbara
Tirado, and Tirado' s daughter all went to a |l ake for a day of
swimmng. (Tr. |, Appx. M Victims Testinony at 75-77.)
Afterwards, they returned to Tirado' s apartnent. (ld. at 78.)
Lemoi ne left the apartnent at sone point in the evening just
when the victims father arrived. (Tr. |1, Appx. O
Petitioner’s Testinmony at 30.) At sone tinme before m dnight,
the victimfell asleep on Tirado’s |iving roomcouch. (Tr. 1,
Appx. M Victims Testinmony at 78.) He was wearing a shirt,
pants, and underwear. (lLd. at 79.) Eventually, the victims

not her fell asleep in a different room (ld. at 92.) Lenvoine



returned to the apartnment after m dnight, and found Tirado and
the victims father still awake. (Tr. 11, Appx. O
Petitioner’s Testinmony at 30-31.) All three went to sl eep
soon afterwards. (lLd. at 33-34.)

The victimtestified that Lenoine | ater woke himup and
pl aced his hand between the victims legs. (Tr. |, Appx. M
Victims Testinony at 80.) Lenpine pulled down on the
victims pants, positioned hinself behind the victim and told
the victimto be quiet. (lLd. at 80 & 84.) The victimtook
off his pants and Lenoine again placed his hand between the
victims legs. (ld.) Wien the victimrefused to renmove his
underwear, Lenpine used a pair of scissors to cut them off.
(Ld. at 85-86.) The victim becanme frightened, ran to where
hi s nmot her was sl eeping, and told her what had just occurred.
(lLd. at 91.)

3. Threat of Use of Force

VWil e Lenpine’s own testinony at trial differed
dramatically fromthat of the victim (see Tr. 11, Appx. O
Petitioner’s Testinmony at 34-36.), Lenpine argues that even if
the victims testinony were taken as true, there would still
be insufficient evidence to show that Lenpine threatened him
with the use of force. Lennine contends that since the jury

did not find that he actually used force to conpel sexual



contact with the victim it could not have found that he
threatened the victimw th the use of force.

The court rejects Lenoine’s argunment. Since Conn. Gen.
Stat. 8 53a-72a(a)(1l)(B) does not explicitly define the term
“threat,” its common nmeani ng applies. As Lenpine concedes, a
threat is commonly understood to nean an indication or
expression of an intent to inflict harm See Tr. |, Appx. A,
Petitioner’s Brief at 9; Black’s Law Dictionary 1489 (7th ed.
1999). It is self-evident, noreover, that a person could
express an intention to use force without in fact doing so.
For exanmple, pointing a gun at soneone wi thout pulling the
trigger is an act that threatens the use of force w thout
actually using force.

In this case, the victimtestified that Lenoine touched
hi m between his legs; told himto be quiet; and when the
victimrefused to take off his underwear, cut it off using a
pair of scissors. Although the jury did not find that
Lempine’ s actions constituted the use of force, it could have
concluded fromthe evidence that Lenoine, by using a pair of
scissors to cut off the victims underwear, expressed an
intent to take nore violent action if the victimdid not
submt to being touched. Thus, the court finds that there was

sufficient evidence to support the jury’'s verdict that, beyond



a reasonabl e doubt, Lempine threatened the victimwith the use
of force.

4. Reasonabl e Fear of Personal |njury

In addition, Conn. Gen. Stat. 8 53a-72a(a)(1)(B) states
that the defendant’s threat nmust put the victimin fear of
physical injury and that it nust be reasonable for the victim
to have that fear. The victimin this case, an eight-year-old
boy at the tinme of the incident, had never net Lenoine before
that day. (Tr. Il, Appx. O Petitioner’s Testinony at 28-29.)
At trial, the victimtestified that Lenoine s actions
frightened him which conpelled himto run to his nmother. The
victimhad been sleeping only to be awoken by a virtual
stranger, who had placed his hand between the victinis |egs,
pulled on his pants, ordered himto be quiet, and then
proceeded to use a pair of scissors to cut his underwear off.
In Iight of these circunstances and the victinm s age, this
fear was certainly reasonable. These circunstances woul d put
nost adults in serious fear of physical injury, let alone a
child of eight years. Accordingly, the court finds there was
sufficient evidence to denonstrate that Lenpine s actions put
the victimin fear of physical injury, and that it was
reasonable for the victimto have felt that way.

11, CONCLUSI ON




For the foregoing reasons, plaintiff’s petition for a

writ of habeas corpus [Dkt. #2.] is DENI ED.

So order this __ day of Septenber, 2003 at Bridgeport,

Connecti cut .

Al an H. Nevas
Senior United States District
Judge



